P To s T X e e e

= Y
An




GeolLine Bellevue GeoLine Tigard

13218 NE 20th ST. #400 7800 SW Durham RD. #100
Bellevue, WA 98005 Tigard, OR 97224
800.523.6408 503.620.5244

ADDITIONAL OFFICES: Spokane, WA & Boise, ID

Authorized Distribution Partner




Vol. 39, No. 3
May/June 2016

“OREGON
Surveyor

A publication of the
Professional Land Surveyors of Oregon

Professional Land
Surveyors of Oregon

Executive Secretary
Aimee McAuliffe

PO Box 230548

Tigard, OR 97281
503-303-1472

Toll-free: 844-284-5496
execdirector@plso.org

www.plso.org

Professional Land Surveyors of Oregon

R
.

LB Professional Land Surveyors of Oregon

@ORLandSurveyors

Publications Committee

Greg Crites, PLS, Editor
gac@deainc.com

Paul Galli - gallip@co.cowlitz.wa.us
Chuck Wiley « charleswiley@gmail.com
John Thatcher - johnsue648@gmail.com

Cover photo
Pat Gaylord, PLS

Published by
LLM Publications

PO Box 91099

Portland, OR 97291
503-445-2220 « 800-647-1511
www.llm.com

Advertising
Nicole Gardner, nicole@llm.com

Design
Benjamin Caulder, ben@llm.com

© 2016 LLM Publications

Contents

From the Editor, by Greg Crites, ris 2

w

From the PLSO Chair, by Leland Myers, pis
From the PLSO Office, by Aimee McAuliffe 4

The Legislature Isn’t In Session, So Why Are
We Paying A Lobbyist?, by Darrell W. Fuller, pso Lobbyist 6

Contrasting boundaries of title and boundaries
of jurisdiction in the context of the federal
Submerged Lands Act, by Brian Portwood, ris 7

NSPS Spring Business Meeting Summary,
by Bob Neathamer, NSPS Oregon Director 1 5

Brian Portwood, Winner of “Article of the Year, 2015”
Answers Some Tough Questions 17

The Lost Surveyor, by Pat Gaylord, pLs 18

RENEW TODAY

2016-2017 Year Starts July!

O plso.org

STAY CONNECTED | YOUR MEMBERSHIP MATTERS

The Oregon Surveyor is a publication of the Professional Land Surveyors of Oregon (PLSO).

It is provided as a medium for the expression of individual opinions concerning topics relating to the
Land Surveying profession.

Address changes & business All notifications for changes of address, membership inquiries and
PLSO business correspondence should be directed to Aimee McAuliffe, PO Box 230548, Tigard, OR
97281; 503-303-1472; execdirector@plso.org.

Editorial matters & contributions of material The Oregon Surveyor welcomes your articles,
comments and photos for publication. PLSO assumes no responsibility for statements expressed in this
publication. Editorial matters should be directed to Greg Crites, gac@deainc.com.

Advertising policy Advertising content and materials are subject to approval of the PLSO Board
and LLM Publications. The publisher reserves the right to reject any advertising that simulates copy;
material must be clearly marked as “Advertisement.”

For advertising, contact: Nicole Gardner, nicole@lIm.com; 503-445-2233, 800-647-1511 x2233.



A Question of Relevance

B Greg Crites, PLS

virtues of a career in surveying, I need to mention

relevance. All of us in this profession are hearing
sabre rattling naysayers (Spiro Agnew would have called
them “nattering nabobs of negativism”) intimating that
our profession is losing its relevancy! Frankly, I'm of the
opinion that this is mere “kaka,” but I may need to defend
my premise.

Keeping with my theme this year of focusing on the

I may be mistaken, but I don’t think there’s one of
us who are actively practicing land surveyors that feel
irrelevant! Who among us isn’t passionate about what we
do and, if we are seriously introspective, wouldn’t count
our blessings for the joys this profession uniquely affords
us? Working outdoors (some of us even get to do that
when WE choose to) in this beautiful place we call the
Pacific Northwest: reading and interpreting the law with
respect to real property, using mathematics on a regular
basis, exercising our communication skills on professional/
technical subjects, both verbal and written, studying
history and telling about it, solving complex puzzles
involving the interpretation of latent/patent ambiguities in
deeds, resolving errors on records of surveys (both yours
and others) in the course of doing boundary resolutions,
amateur archaeology and so on. Can you think of another
profession that requires some level of understanding on
such a broad range of subjects? Practicing outside your
area of expertise becomes a difficult subject when land
surveying requires skills on so many fronts.

We've touched on the subject many times and I'll
continue to support anyone who wants to do more, but the
bottom line is, the passion we all share, the joys we derive
from the practice of our craft (okay, profession) and the
ease at which we find ourselves looking forward to coming
to work every day should be reason enough for anyone to
want to know what it is that makes us so. What we need
to do is figure out how to tell that story, not to just future
land surveyors, but to all those other allied professions
that could benefit from partaking in our expertise. This
issue of The Oregon Surveyor is replete with examples of
that expertise manifested in several ways; photography,
scholarly articles and so on. Think about your own
enthusiasm for this profession and figure out how to tell
others about it. ©
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Chairman Comments

B Leland Myers, PLS; 2016 State Chair

had a pleasant visit to Nevada to attend the joint

conference of Nevada Association of Land Surveyors

(NALS) and Western Federation of Professional
Surveyors (WFPS) April 17-19. It was a long drive on the
Great Basin Highway through some interesting landscape
that, fortunately, was still green and blooming. I knew
Nevada, particularly the Eastern part, was desolate and
barren, but it was intriguing to see lands that seemingly
have unique surveying problems due to the lack of rocks
and trees. I am glad we chose to drive so we could enjoy
the nearly treeless environment which is so different from
the forest lands of home. If you haven’t read about the
Great Basin, I suggest you look into the geology of this
huge National Park area.

Nancy and I had a good time at the Conference in

Las Vegas even though we did not gamble, go to a show,
or have anything to drink. We did check out the Fremont
Street experience. Some of you may be saying what a
waste, but I enjoyed the various sessions that were all
different from the sessions I attended at our Oregon and
the Idaho conferences. I was very pleased to represent
Oregon surveyors at the Idaho and Nevada conferences.

Yucca plants and Joshua Trees in the Nevada desert.

All three conferences had a similar
format with all the facilities located
at large hotels.

Some writers might say that
surveyors do not give enough time to volunteer projects.
I have given many years of service to my community.
My mother was a strong motivator in urging me to
volunteer for the community good. Taking her advice to
heart, I am a charter and life member of Sumpter Valley
Railroad Restoration, I was a board member of Friends
of the Sumpter Valley Dredge, I am a fifty-year member
of McEwen Masonic Lodge, a 30-year member of Alpine
Chapter of the Order of Eastern Star and I have served as
a Scoutmaster. I helped organize the Sumpter Valley Days
Association, which put on an old-fashioned Fourth of
July celebration for 16 years. After the group evolved into
Sumpter Valley Community Association, I managed three
summer holiday flea markets a year for 16 years. I have
served several years on the Sumpter city council (currently
serving as mayor), additional years on the Sumpter
planning commission and over forty years as a volunteer
firefighter, serving for a while as the interim fire chief.

Unfortunately,
almost none of this gets
recognized as a surveyor
attempting to contribute
to the betterment of the
community. I will admit
that I have been a bit
carried away with my
volunteering, but these
activities have been both
personally satisfying and
rewarding. My point is,
give what you can when
you can with limited
expectations of recognition
for doing these activities.
From my own experience,
you will nearly always gain
something for your time
devoted to PLSO. o
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SURVEYING THE GAME OF THRONES 3

B Aimee McAuliffe, PLSO Exec. Secretary

Game of Thrones. You've either watched the medieval

themed, often gory highfantasy television series on
HBO or read the books it’s based on, A Song of Ice and
Fire, by George R.R. Martin. Right about now, you're
thinking - okay, where the heck is Aimee going now?
Well, bear with me. I thought about writing an article on
renewal season, which is now by the way. I thought about
telling you about all the great benefits of being a member
of PLSO, whether tangible to you or not. I thought about
going into how our lobbyist Darrell Fuller is always on the
watch for legislation harmful to the profession, how you
can save a ton of money using your Office Depot member
purchase card, or that it’s important to be a part of a
professional community that you can count on. I thought
about all those points, but I've decided to talk about Game
of Thrones instead. One, because season six has started
oftf with a bang (hint: The Red Woman - no wonder she’s
never cold in that gauzy dress) and two, because there
are always lessons to be learned from a world seeping in
strategy.

Now, I'm going to trust the world of surveying isn’t
quite as complex or full of intrigue and deceit as the
fantasy realm I'm referring to — even when Right-of-Entry,
hydrography or prevailing wage get discussed. And if
you know nothing about this series, I ask that you keep
reading. There’s still a little nugget in this discussion for
you too.

So, what lessons could we learn from Game of Thrones
that apply to our professional lives?

STRENGTH IN NUMBERS

It’s always important to
know who your allies
are—even when you
disagree. Playing the long
game might not always be
appreciated, but knowing
that youre on the same side
is important. The show’s
powerful female lead,
Daenerys Targaryen started
out as a lonely girl forced
into marriage to a war lord by her power hungry brother,
but she soon learned that being a part of something larger
would help move her along the path to becoming The

If you live and breathe on this planet, you have heard of

Mother of Dragons—conqueror of
nations. She trusted and learned
from her mentors, became a leader
in the community and a force to be
reckoned with, and by the way, her brother met a terrible
fate. Never treat your allies poorly. It doesn’t end well.

NETWORK NETWORK NETWORK

Sometimes the most powerful
people are not the ones you see
on the throne. They are the ones
you come to for information.
Lord Varys, also known as

the Master of Whispers on

the King’s Small Council, was
born a slave. His strength was
in the vast network he built.
Let’s be honest, we all hate the
idea of networking, but it really
is important to know who
people are in your professional
community. You may have a
common goal or mutually assist
each other in getting a project
done. One of them may even give
you a job.

BE ADAPTABLE

Things change, whether
we want them to or not.
That’s a fact. Whether
it’s public perception,
work place demands or
technology, you have to
be adaptable. Arya Stark
is a perfect example of
this. Her life began as

a high-born lady, soon
exiled and learning things she never imagined she’d
need in life to survive. In fact, right now she’s a blind
street urchin learning how to fight with a stick using her
other senses. Life is full of surprises (hopefully not quite
that surprising but you never know). Survival requires
adaptation.

v The Oregon Surveyor | Vol. 39, No. 3



PLAY TO YOUR STRENGTHS

Tyrion Lannister is my favorite
character. Not only does he

have to deal with the hatred of
his family for his mother dying
during childbirth, but he’s
different. He’s a dwarf to be exact,
and because he’s a dwarf, he’s
thought of as a non-asset by other
characters. He’s not a warrior like
his brother. However, it’s exactly
because of this background that
he becomes a brilliant politician
and manager of kingdoms. He’s smarter than most people,
he knows how to network and form alliances. The lesson is—
embrace who you are and find strength in it.

NEVER STOP IMPROVING YOURSELF

Just because you've reached the peak of your career, doesn’t
mean you no longer need to learn anything. Does anyone
remember King Robert Baratheon? He was Lord of the
Seven Kingdoms when we first met him in season one.

He was also bored to tears. After working his way up the
ladder, landing a cushy job, and building a brand for his

company—he pretty much
decides he’s done it all and
can skate around on his past
work ethic. So what happened
to him? Well, it’s Game of
Thrones—something terrible
and bloody of course. But
the lesson is—never stop
improving yourself. Don’t
leave the lessons you've
already learned on the table.
Sometimes it’s easier to
go for the more affordable
PDH topics that you know
backwards and forwards, but
what happens when you’re not up to date on technology or
have knowledge about issues on the horizon?

Use the tools you have to stay on top. Maintain
your PLSO membership and be an active part of your
professional community. Learn from Game of Thrones. If
you don’t think our professional life is a game, just think
about what Darrell Fuller is doing for us whilst watching
the legislature. It’s a fantastical nightmare out there. Renew
before July 1 at www.plso.org or by mailing back the
renewal form sent via post. Not that I was going to write
anything about renewals. o
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The Legislature isn’t in Session, So Why are We Paying a Lobbyist?

B Darrell W. Fuller, PLSO Lobbyist

f the Legislature isn’t in session, then why is PLSO
Icontinuing to pay for a lobbyist? It’s a fair question. And,
I happen to have a great answer.
Let’s face it, government affairs and public policy are
pretty dry subjects—it’s not nearly as riveting as geomatics
or topography—but stay with me. I think you’ll find the

explanation worth a few minutes of your time.
PRACTICE, PLAYING & THE POST SEASON

As I write this, ’'m watching the Portland Trailblazers in
their improbable effort to move past the LA Clippers and
on to the second round of the NBA playoffs. It occurs to me
that Damon Lillard and his teammates provide me with a
ready analogy for lobbying. Really. Let me explain.

Imagine, if you will, that the Legislative Session is like
the NBA playoffs. It’s the “show”. It’s when everyone tunes
in to watch the action. Even people—like me—who don’t
follow the team during the off season or the regular season
will tune in to watch a playoff game.

We all know people who don’t follow the NFL but
will watch the Super Bowl every year. Well, even people
who don’t like politics start paying attention when the
politicians are in town. Why? Because as Mark Twain is
purported to have said, “no man’s life, liberty or property
are safe while the Legislature is in session.” (The quote
actually originated with Judge Gideon J. Tucker.)

But how do the Blazers get to post season play? They do
it by practice in the off season and hard work during the
regular season. The same is true for a lobbyist. In the “off
season,” I'm hard at work studying the issues, the industry,
the opponents and the game in general. I watch the
emerging campaigns and meet the candidates. I visit with
incumbents, attend OSBEELS meetings and work with
the PLSO Legislative Committee and attend local chapter
meetings to find out what’s going on - and what needs to
change.

And just as the Blazers need to excel in the regular
season in order to make it to the playoffs, PLSO and your
lobbyist need to win lots of games during the interim in
order to make it into post season play. While the Capitol
may seem quiet during the interim (our regular season),
the truth is there are task forces, interim committee
hearings and work groups meeting in Salem (and across
the state) all year long.

During a Legislative Session, roughly 4,000 bills are
introduced. Less than half get any hearing at all and
less than 1,000 become law. If PLSO wants to make a
change to the law, how we “play” during the interim will
determine whether or not we even get a hearing during

the Legislative Session. Similarly, if there is a bill we
want to stop, our best chance is to educate and persuade
lawmakers during the interim so it never sees the light of
day during the actual Legislative Session.

In sum, it would be impossible for PLSO to succeed in
passing new legislation—or stopping bad legislation—if
lobbying only occurred when the Legislature is in session.
While the session gets most of the media attention—like
the playoffs—the truth is most of the important work is
done preparing for the show. And, we’ve all heard the
cliche, “if you fail to prepare, you prepare to fail.”

SOLVING THE PROBLEM

There are other good reasons to work with a lobbyist
throughout the year. Think for a moment, are PLSs only
regulated by the state when the Legislature is in session? Of
course not. While laws are only created, deleted or amended
when the Legislature is in town, state regulatory agencies
write rules to implement laws all year long. And, as a rule
of thumb, there are ten pages of rules written for every one
page of law created.

Many problems are created, discovered, addressed and
resolved without ever involving elected officials at all.
Your lobbyist works not only with legislators, but also with
the regulatory agencies who write the rules and enforce
the laws and rules. If a problem can be solved without
involving politicians, then everyone wins.

BUILDING BRIDGES

Finally, lobbying is a two-way street. The job of a lobbyist is
more than just representing the client during the Legislative
Session. A good lobbyist also acts as an interpreter to

the client. The “how” and “why” of lawmaking and rule-
writing can be confounding. It has its own rules, time-lines,
nomenclature and lexicon. Part of the job of a lobbyist is to
ensure the client understands new laws and rules, including
what needs to change in the “real world” to comply and
when new laws and rules go into effect.

Finally, if none of this convinces you, then here is my final
shot - having a lobbyist is a lot like having an insurance
policy. You may hope you never have to use it. But if you
really need it, it’s already too late to start the process of
buying it. Having a lobbyist next to a sign that reads “In
Case of Emergency Break Glass” should give you some
peace of mind. I hope.

If you have any questions about what your lobbyist is
doing for you and PLSO at any time, please let me know.
You can reach me at fuller_darrell@yahoo.com or 971-388-
1786. And, hopefully, I'll be appearing at a local chapter
meeting near you soon.
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Contrasting Boundaries of Title and Boundaries of Jurisdiction
in the Context of the Federal Submerged Lands Act

How the purpose which a boundary is intended to serve can operate as a distinguishing factor in the determination of appropriate boundary

establishment principles and methodology.

B Brian Portwood, PLS

among the hallmarks of the learned professions, and

effective communication of the collective knowledge
base of any profession is essential to its perpetuation.
During the year 2015 such an exchange of knowledge
and thoughts took place, between a few highly respected
senior practitioners of the land surveying profession, in a
particularly public forum, demonstrating once again that
this profession benefits from the presence of some very
erudite and highly astute individuals at the leadership level,
who have made a genuine commitment to professional
education. While the primary focus of any land surveying
curriculum must necessarily be technical in nature, as the
adoption in recent years of the term “geomatics” by many
leading educators suggests, it is arguably equally important
to cultivate the development of thought leaders within each
succeeding generation. Free and open debate, of the kind
referenced here, not only supports the ongoing education of
mature professionals, but perhaps even more importantly
provides a vital source of motivation, for those who have
only recently entered the professional arena, introducing
them to advanced material and encouraging them to
embark upon their own course of advanced learning.
One of the most rewarding aspects of a career in the land
surveying profession is the abundance of opportunities
for lifelong learning which it affords to all, and the basic
premise set forth here is that every professional has a duty
to be appreciative of the intrinsic value of the educational
efforts of his or her colleagues, even when diverging
thoughts and ideas arise from such interaction, as they
inevitably must (FN 1).

As is so often the case, the discussion referenced above
developed from observations made by a highly respected
senior land surveyor, who felt compelled to express concern
about the potential legal implications of a certain matter
involving boundary determination and adjudication upon
the methodology employed in the practice of boundary
surveying. In December of 2014, the Supreme Court of the
United States (SCOTUS) once again found itself figuratively
immersed in the waters of the Pacific Ocean, as a long
running controversy styled United States v California,
which has been periodically litigated for well over half a
century, returned to the Court requiring further judicial
attention. Judicial approval of various aspects of the
boundary resolution thus finalized in 2014 proved to be
troubling to this richly experienced California surveyor,

S cholarly discourse and thought provoking debates are

who diligently enumerated several aspects of the judicial
treatment of the matter, which he viewed as problematic,
in an article which appeared in March of 2015 (FN 2). The
specific boundary which was at issue between the US and
California in this case is widely known as the “offshore
boundary” (OSB) signifying the maximum oceanward
extent of each coastal state, and it lies roughly three miles
beyond land’s end along the California mainland coast.
Along with numerous issues of a purely technical nature,
regarding the proper positioning of this underwater
boundary, which are bypassed here in the interest of
brevity, the initial article in this series examining the
OSB suggested that the boundary approved by SCOTUS
in 2014 appeared to be directly at odds with the highest
and strongest concept in the entire realm of boundary
establishment, the principle of monument control.

In June of 2015, a response to the March article arrived,
penned by one of our nation’s most highly respected land
surveying educators, and this article presented a distinctly
contrary view of the matter. The author of the second
article in this series, bringing extensive knowledge of the
history and development of the law to the table, astutely
explained the historical basis for the SCOTUS position,
and thereby demonstrated why it was not problematic in
his eyes. As he very wisely recognized, although boundary
issues typically have title implications, and are inextricably
tied to title issues under most circumstances, the genesis
of the boundary at issue here indicated otherwise. Most
boundaries, being typical private lines of division, are
created to facilitate the independent use of adjoining
lands that are suitable for separate conveyance, but not all
boundaries are created to serve as divisions of title, and
one readily recognizable alternate boundary function is to
segregate and limit jurisdictional authority and control. The
concept that the OSB is primarily jurisdictional in nature is
well supported by the fact that the origin of the litigation in
question is embedded in jurisdictional uncertainty, which
clearly motivated the federal action that ultimately required
the recent boundary clarification judicially approved by
SCOTUS. In 1947, the High Court first tackled the question
of whether California or the US held the superior right
to issue leases within the zone known as the “three mile
marginal belt”, extending westward from the California
shoreline. Although rights held by private companies
operating as lessees within the submerged area were
among those at stake, that was not seen by SCOTUS as a

» continues on next page » a
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factor capable of controlling the outcome of the litigation.
Instead, a majority of the Court saw the protection of US
national security interests as the dispositive factor, and
ruled accordingly, so the US emerged victorious on this
occasion (FN 3).

The SCOTUS perspective, favoring the federal position
regarding the legal status of “the marginal sea”, over
rights therein claimed not only by California, but by
coastal states elsewhere as well, was not destined to prevail
for long however. Responding to popular outrage over
the physical limitation thus judicially imposed upon
the rights of the states in 1947, Congress produced the
Submerged Lands Act (FN 4) in 1953, effectively invoking
the Equal Footing Doctrine with respect to the relevant
ocean bedlands, for the benefit of all of the coastal states,
thereby negating the efficacy of the prior line of limitation
upon state title, which SCOTUS had described in 1947
as the “ordinary low water mark” along the California
coastline. Nonetheless, although state bedland title was
by this means extended outward to the OSB in all coastal
areas, that line was still recognized as being primarily
jurisdictional in nature, and no need to define its location
with exactness arose during the ensuing years, as the
coastal states were generally well satisfied to partake of the
rich oceanbed resources thus Congressionally bestowed
upon them. At least two important lessons for those who
have occasion to work with land rights at the state and
federal levels can be gleaned from the developments noted
so far. First, comprehensive knowledge of the historical
development of the law can bring great clarity to many
obscure but crucial facets of the law, which may not
otherwise be apparent to those who simply read the law
as it stands in print today. In addition, Congressional
action on land rights issues is very often driven by prior
judicial action, in other words, many Acts of Congress are
in fact merely responses to developments that arise from
the ongoing judicial interpretation of our vast body of
codified law.

As we have already seen, the June article squarely
addressed some of the principal concerns expressed in the
March article, by examining the historical development
and purpose of the line in question, to provide a better
understanding of why that line has been judicially handled
in a non-typical manner, when compared to boundaries
of title created by means of a conventional grant. Moving
beyond considerations focused upon the level or degree
of precision with which this territorial limitation line
can or should be physically delineated, we reach a larger
and deeper question raised by the initial article, which is
whether or not breaking or abandoning the relationship of
that line with the corresponding ambulatory shoreline is
wise or justifiable as a matter of principle. There can be no
doubt that the concept of selecting permanent coordinates
of any kind, derived by any method, for the purpose of

locking into a given position any line which has previously
been ambulatory in nature, rather than fixed, under the
relevant principles of law, at least superficially appears

to be antithetical to the principle of natural monument
control. However, although coastal boundaries must
necessarily be, and must always remain ambulatory, for
obvious practical reasons, focused upon enabling unity
of legal title to continue to coincide with the physical
unification of the land itself despite the ravages of time, no
such relationship is present to be maintained at the outer
limits of the three mile beltway. As can readily be seen,
the fact that no dry land exists in that remote oceanic
location is not merely incidental or insignificant in this
context. Quite the contrary, the inability to establish any
form of typical upland monumentation in an isolated
marine environment is a genuine factor in the decisive
equation. As all experienced surveyors know, the value
of any form of monumentation is largely dependent upon
its proximity to the focal location, making the usefulness
of a controlling monument which lies three miles away
questionable at best (FN 5).

The Submerged Lands Act, which was obviously
instrumental to the formal establishment of the OSB, as
we have already observed, sheds informative light upon
the question of how intensively or affirmatively tied to
our perpetually eroding continental land mass that line
was actually intended to be. The first indication that this
physical connection was not intended to be absolute or
precise is found in the language of the original Act, which
refers to the “coast line” as a point of reference, without
expressly identifying it however, as a natural monument
intended to maintain permanent control over the offshore
line that forms the subject matter of the Act. The second
and more conclusive statement pertinent to the locational
component of the offshore line is found in the supplemental
language of the Act, as it has stood for fully 30 years now,
which expressly provides that any portion of that line
can be judicially “fixed by coordinates”, thereby clearly
negating any notion that this boundary must remain
forever subject to the principle of monument control.

As the author of the March article lamented, and as the
author of the June article wisely acknowledged, it may well
be unfortunate that the 1986 amendment, which added
this supplemental language, included no guidance on the
use of coordinates. Yet it’s not at all surprising that this
omission, if it can be properly characterized as such, would
be judicially regarded as inconsequential, at least until
such time as some form of injury or damage stemming
from the use of coordinates to define some portion of the
line in question arrives to be adjudicated. As can readily
be seen, the practical reality of the matter is that the 1986
amendment resulted from Congressional recognition that
large portions of our coastline are rapidly receding. Most
notably along the highly vulnerable Gulf Coast, due to a
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conspiracy of natural events, so locking the offshore line
down has become distinctly beneficial to certain states,
and it was for this reason that Congress literally invited
SCOTUS to proceed just as it did in 2014 (FN 6).

Given however, that rights to submerged lands
everywhere within the boundaries of the US had already
long been in place by the time this matter rose to
prominence and garnered close attention in the middle of
the Twentieth Century, a potentially legitimate question
arises as to the constitutional consequences of any such
judicial or Congressional intervention impacting the OSB
line’s location. Our judiciary has long recognized that any
legal action which results in the locational alteration of a
boundary in any manner can potentially be successfully
characterized as a title issue, whenever it can be shown
to either reduce or expand any given title. Does anyone,
at the local, state or federal level, have the authority to
impact existing property rights in a potentially adverse
manner by means of a unilateral declaration converting
a previously ambulatory boundary which pertains to
multiple properties into one that is fixed in position? The
answer is that only Congress has the authority to do so,
but even an Act of Congress can constitute a taking of
private property rights for public purposes, requiring
compensation under the principle of eminent domain
(FN 7). Although a judicial determination upholding state
ownership of bedlands based on navigability does not
constitute a taking, numerous cases at both the federal
and state levels have confirmed that bedland title is just
as subject to condemnation as upland title, so the position
of boundaries both abutting and within submerged areas
definitely can be an important factor in certain litigation.
No such issue is presented by the OSB scenario however,
because as we have previously established, that line’s
primary function is to define jurisdictional limits between
governmental entities, and the position of that line has no
legal connection with any privately held fee title, so official
action pertaining to it’s location provides no basis for any
claim that such action may represent a public taking of
any private land rights (FN 8).

Returning to the timeline of events leading up to the
most recent involvement of SCOTUS with the OSB,
we learn that it has indeed repeatedly required judicial
attention over the decades, subsequent to the enactment
of the Submerged Lands Act in 1953, as noted in the
original March 2015 article previously referenced herein.
After several years of relative tranquility, advances in
drilling technology during the early 1960s, along with
the resulting expansion of offshore exploration, brought
closer scrutiny to the three mile territorial boundary,
and California found itself highly motivated to seek to
maximize the potential benefit embodied in the 1953
Act. The effort launched by California in that regard was
doomed however, the state met with judicial defeat once

again in 1965, as documented in another SCOTUS ruling
(381 US 139) that was focused upon the selection of the
parameters with which to ascertain the actual location

of the OSB. The true meaning and exact definition of the
phrase “inland waters,” which had been used in crafting
the key locative language of the 1953 Act, was the primary
point of contention at this time, and the presence of many
islands comprising California territory further complicated
the scenario. The evidence revealed that numerous

options regarding how best to define the line which would
function as the “base line” for the OSB had been given very
thorough consideration by Congress in developing the
1953 Act. SCOTUS observed that extensive Congressional
debate had taken place pertaining to the controlling effect
that should be given to islands, and the hypothetical
possibility of adopting a shoreline locked into position

at a certain historic date, such as 1783, had even been
considered, but of course that proposition was ultimately
rejected, since no one could prove where the coastal
shoreline had actually been at any such remote time.

The decision announced by SCOTUS at this time
excluded several large bays from the definition of “inland
waters”, disappointing California in that regard, and
based on clear evidence that the unified continental
shoreline was envisioned by Congress in formulating the
1953 Act, the High Court also rejected the suggestion
that the presence of islands, some of which lay far beyond
the three mile beltway, could operate to deflect the OSB
“baseline” seaward, in some areas over 50 miles from the
mainland shore, as California for very obvious reasons
ardently desired. Nonetheless, an independent 3 mile
territorial belt around each relevant island was judicially
approved, as illustrated in the aforementioned June 2015
article. SCOTUS explained the rationale underlying
this ruling, in a manner which fully accords with the
fundamental principle of boundary certainty, as follows:
“Before today’s decision, no one could say with assurance
where lay the line ... hence there could have been no
tenable reliance on any particular line ... after today ...
expectations will be established and reliance placed on
the line ... allowing future shifts ... to alter the extent
of the Submerged Lands Act grant would substantially
undercut the definiteness of expectation which should
attend it ... freezing it ... serves to fulfill the requirements
of definiteness and stability...”. Timeless principles such
as reliance, definiteness and stability, which are among
the paramount factors in boundary determination and
resolution, were very appropriately invoked by the Court,
providing ample justification for the outcome of this
litigation. Just as importantly, although location was the
core issue on this occasion, precision of location was not
a factor in this equation, the judicial objective was simply
to ascertain and clarify the Congressionally intended
location of the OSB baseline in clearly understandable and
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specifically relevant terms, once that was done the judicial
goal stood accomplished (FN 9).

The Submerged Lands Act was thus elevated to a higher
level of practical usefulness, to California and other
coastal states, and clarification was obtained with regard
to many other specific areas, as various issues stemming
from the Act were judicially addressed in numerous
cases set in California and elsewhere, such as the one just
discussed, over the ensuing decades, leading up to the
2014 case which produced concern on the part of some
land surveyors, more than 60 years subsequent to the
1953 Act. As noted in the initial article expressing that
concern, in March 2015, the OSB has never been fully
at rest, and has continued to tax judicial resources, as
ambiguities arise from place to place in coastal areas, from
Florida to Alaska, requiring litigation and adjudication,
of the same kind that has been generated by a great
many other federal enactments pertaining to land rights,
which have been notoriously short on specificity. In the
case of the Submerged Lands Act however, the lack of
locational detail appearing in the Act itself was at least in
substantial part intentional on the part of Congress. The
principal intent of Congress in formulating the Act was to
overcome and bypass the adverse economic consequences
which federal domination of all of the coastal zones
had inflicted upon the coastal states. The primary focus
of Congress was simply to achieve a preferable balance
between the acknowledged federal responsibility to
control all navigation in support of interstate commerce
within such areas, and the right of the coastal states to
derive financial benefit from precious undersea resources,
which were found in very close proximity to their shores.
The contributing legislators clearly and correctly never
imagined themselves to be boundary experts, they simply
trusted that any boundary issues which might develop
would be wisely worked out, with judicial input when
necessary, so they were fully comfortable putting in place
a law which they well knew would, sooner or later, require
the expertise of others to fully implement (FN 10).

Proper appreciation of the 2014 SCOTUS decree
requires us to be mindful that the OSB, or three mile
territorial limit, has always been viewed and treated
first and foremost as a boundary between jurisdictions,
rather than a typical title boundary, of the kind which
our societal structure requires, wherever upland that is
subject to independent development exists. Upon taking
that perspective, we can see that the manner in which
the positioning of that alignment or sequence of lines
was handled was logically approved by SCOTUS in 2014
from a viewpoint focused upon practical convenience
and usefulness, in order to enable that line to readily
carry out its function, which is simply to provide clear
and open notice to all marine operators of an important
jurisdictional limitation in the area of their marine

operations. Given this factual backdrop, illuminating the
development of that line, it becomes clear that locational
specificity, with reference to the line’s exact position in
relation to the mainland, was quite justifiably not the
highest judicial priority relating to the demarcation of
that line, since no relevant connection or controlling
relationship between that line and the boundaries of
any mainland title can be established. In summary,
maintaining a precise relationship with the constantly
fluctuating actual coastal shoreline was simply never
intended to be a paramount consideration in the
establishment of this particular boundary, as many
aspects of its legislative and judicial history very fully
demonstrate. Today, as this is written, the principle of
monument control remains unchallenged, as the highest
form of boundary control, but that principle has never
been truly absolute, and it was never intended to operate
to control distant alignments, in the manner envisioned
when the OSB baseline concept entered our body of law.
The 2014 SCOTUS decree, as we have seen, although
reliant upon the integrity of coordinates for boundary
control purposes, merely follows existing judicial
precedent, and thus cannot be properly characterized as
a harbinger of the imminent demise of the principle of
monument control.

In November of 2015 a third article directly addressing
the creation and the implications of the OSB appeared,
and the author of this article, being an employee of the
California State Lands Commission brought valuable
personal knowledge of the methodology supporting
the 2014 SCOTUS decree to the discussion. In addition
to validating the integrity of the locative work done on
the California portion of the OSB in recent years, by
explaining that the process was a joint federal and state
effort, in which numerous highly competent surveyors
played an essential role, this article provided support for
the position set forth in the prior article, dated June 2015,
previously reviewed herein. As a highly experienced land
surveyor, very well versed in the proper application of
the fundamental principles that control the boundary
resolution process, the author of this third article logically
addressed the issues raised in the aforementioned March
2015 article from that perspective. Given that one of the
core concerns over the validity of the OSB description
approved by SCOTUS in 2014, expressed in that first
article, centered upon the fact that the description
contains self-contradictory language, the discussion of the
relevant principles in the third article appropriately began
by citing the principal rule applicable to all description
analysis. The language employed in any legal description
must always be read, interpreted and given meaning, in
the light of all the evidence indicating what that language
meant to the parties who developed or selected the
words that were used. Any wise and proper description
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interpretation, and indeed all judicial description
construction, focuses upon extracting the true intent of
the original parties from any given legal description. In so
doing, no language can be deleted or ignored, and nothing
can be added, yet whenever ambiguity, uncertainty or
conflict of any kind appears from the existing words, the
sole objective is to achieve clarification by reaching an
understanding of what those words meant to the parties
who chose to use them.

As pointed out in the November article, it can be fairly
stated that the legal description which SCOTUS approved
in 2014 was not entirely free of ambiguity, even if the
complete veracity of the voluminous coordinate list which
appears therein is conceded. This is true because the
2014 description at least superficially presents conflicting
intentions, since it initially states that the described
alignment is “parallel to the coastline”, yet it concludes
by confirming that the OSB has been “immobilized ...
and shall not be ambulatory”. In reality, neither of these
conflicting statements were necessary, the linkage of the
described alignment to the coastline is both historically
self-evident and clearly illustrated in the description
exhibit, while the concluding statement is a mere reiteration
of a portion of the aforementioned 1986 statutory
amendment, thus both of these passages can be viewed
as extraneous surplusage. It could well be argued that
this description was unwisely composed, given that the
inclusion of unnecessary items which serve to introduce
even an appearance of conflict is generally regarded as poor
practice in description creation. In this instance however,
no harm arises from this innocuous ambiguity, as noted
in the November article, because this description was
created to serve a specific purpose, “freezing” the OSB,
and that objective had already been statutorily authorized
for 28 years by 2014, so no one cognizant of the law could
possibly misunderstand the true intent of the 2014 decree.
Clearly, the “parallel” reference appearing at the outset of
this description was intended only as general information,
a mere nod to the historical origin of the line, and can in
no sense be seen as controlling language, dictating that the
line must continue to migrate. Indeed, as land surveyors
know better than anyone else, virtually every description
having any dimensional content includes some degree of
ambiguity, when applied in the physical world, as every
description must be if it is to hold any value, because
numerically defined locations will rarely if ever precisely
coincide with the monumentation upon which such
descriptive data is intrinsically dependent.

After adroitly addressing several concerns of a technical
nature, which were raised in the March article, the author
of the November article very astutely introduced another
highly relevant factor into this discussion, which had been
substantially bypassed by the composers of both the March
and the June articles. As we have learned, when viewed in

proper historical context, the OSB is clearly a non-typical
boundary, created to serve a unique jurisdictional purpose,
distinct in that regard even from inland submerged
boundaries, because it segregates lands that will certainly
never be unsubmerged, yet even though permanently
immersed in oceanic waters, the OSB is pertinent to a select
and limited group of title interests. Landward of that line,
the bedland title is in each coastal state, while seaward
thereof title is in the US, and although we can be fairly sure
that no issues related to boundary fences, hedges or walls
will ever plague this particular boundary, it nonetheless
presents a scenario in which the land rights interests of
two, and only two, entities meet. While it may be fairly
argued that the manner in which any boundary line was
created should have no impact on either the accuracy or
the precision with which a land surveyor would retrace or
restore that line, and every boundary is worthy of equally
high respect, the practical usefulness of any given line is
typically a relevant factor in boundary resolution from
the judicial perspective. Any boundary location which
becomes a source of practical reliance of a mutual nature,
supporting valuable or otherwise meaningful use of the
adjoining lands, by either the fee title holders themselves
or their tenants, will typically find favor in the eyes of the
judiciary. The important additional concept bearing upon
the adjudication of the OSB scenario, as the third article
correctly pointed out, is that of boundary agreement, and
both the great value embodied in that concept and its
judicial significance are in fact quite well displayed here.
Although the adjoining parties in this case, who were
long embroiled in controversy over oil and gas revenue,
are both governmental entities, rather than farmer Jones
and neighboring rancher Smith, or home owner Johnson
and adjoining business owner Thompson in the urban
context, they are all nonetheless abutting holders of fee
title, with full authority to enter an agreement to amicably
settle any boundary uncertainty which may plague them.
While such parties cannot act in violation of the Statute
of Frauds, by making any deliberate alterations to their
mutual boundary in an undocumented manner, they have
the authority to put a conclusive end to any boundary
uncertainty they are mutually experiencing, and rather
than being chastised or penalized, efforts of that kind are
typically judicially welcomed and rewarded. Enlisting the
services of a land surveyor for that purpose is always a wise
choice of course, since proper documentation of any agreed
boundary is a valuable asset, and a documented boundary
agreement is obviously preferable to an undocumented
one. When viewed from this perspective, the approval of
SCOTUS for the OSB alignment agreement reached by
the US and California, supported as it was by the work of
a substantial team of duly authorized surveyors, becomes

the adoption of the agreed boundary, the Justices were
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genuinely appreciative of the cooperative steps that had
been taken by the former combatants, to effectively resolve
their own fundamentally ambiguous and problematic
boundary in a mutually beneficial manner. As previously
indicated herein, and as the 2014 SCOTUS decree
demonstrates, the primary judicial emphasis, whenever any
court is confronted with a scenario involving boundary
resolution, is typically on boundary stability, and for that
reason any action taken by the litigants themselves to put
the matter in repose, by means of agreement upon any
particular boundary location, will typically prevail and be
given legal effect.

For land surveyors in particular, acknowledging that
the 2014 SCOTUS decree in question represents judicial
ratification of an agreed boundary of a unique variety is a
key factor in reaching a proper appreciation of the virtue
and value which are embodied in both the agreement
itself and the process through which it obtained judicial
approval. The principal source of disagreement between the
esteemed professionals who have publicly commented on
this matter relates to the integrity of the methodology that
was employed in the coordination of the California OSB,
and also to the potential future repercussions of the judicial
approval of that methodology. In that regard, it must be
recognized that in a typical boundary agreement scenario,
involving the owners of typical private properties, the
role of the land surveyor is narrowly limited, to properly
documenting the agreed boundary location through the
use of his or her professional expertise, since only the
parties themselves hold the authority to select and agree
upon the actual location, thus the surveyor plays no role
in the location selection process. In the OSB scenario
however, the agreeing parties are not typical private land
owners, with no capacity to properly document their own
agreement, they are governmental organizations, which
employ well qualified professionals, who are fully capable
of implementing appropriate methodology for boundary
documentation purposes. Therefore, whenever any such
entities agree upon a means of defining the physical limits
of the jurisdiction of each entity, and they also agree upon
methodology that is mutually satisfactory to them, for
the purpose of documenting their agreement, the chosen
methodology represents a fundamental component of
the agreement itself, and the entirety of the agreement,
including the means by which it is to be implemented, is
judicially presumed to have been competently developed
and documented.

Thus we can plainly see that in reality the coordinated
portions of the OSB have no nefarious or detrimental
ramifications for any property rights lying along or
associated with any coastline, in California or elsewhere,
because the activity which periodically motivates the
coordination of various portions of that boundary
bears no relation at all to the title issues or the riparian

principles that control the fate and the physical extent of
all coastal properties. In fact it is legally impossible for

the coordinated alignment approved by SCOTUS in 2014
to have any controlling effect beyond that which it was
intended to have, and the clear intent of both of the parties
to this case, and of the Court as well, on this occasion

was simply to more effectively define Congressionally
mandated jurisdictional limits, by establishing a more
readily identifiable line at which state jurisdiction gives way
to federal jurisdiction. Moreover, given the well-known
rule of law and equity that no judicial decree pertaining to
title can ever have any adverse impact upon any rights held
by any party or entity who took no part in the litigation,
the outcome of this case has no direct impact whatsoever
upon any form of privately held title residing upon any
California tidal lands or lying anywhere landward of

the tidal zone, nor does it alter or even threaten to alter
the location of any boundaries thereof. Therefore, this
SCOTUS decree presents no direct or immediate source
of concern for either property owners residing in such
areas or land surveyors working in such areas. In truth,
the development of the coordinated OSB alignment was
implicitly affirmative of the valuable contribution to our
society that is made by land surveyors, since it represented
a major investment of public funds supporting extensive
survey work, and thus operated as a means of job creation
for both surveyors and survey technicians over a period of
several years.

Yet it cannot be said that there is no genuine basis at all
for any type of concern regarding the future consequences
of this 2014 SCOTUS decree, because not every judicial
decree is fully understood or properly leveraged by
subsequent generations. Any one of the several existing
OSB cases which have resulted in the production and
judicial approval of legal descriptions that are wholly
dependent upon coordinates could eventually be judicially
cited as justification for elevating measurement based
control to a position of primacy in the realm of boundary
demarcation. It is quite possible that future courts will
become more inclined to support measurement based
control, and less inclined to honor physically established
boundaries, and the OSB cases do tend to point in that
direction. As previously noted, these cases are distinctly
non-typical and are thus clearly judicially distinguishable
from upland boundary cases and typical riparian boundary
cases as well, because the monumentation options available
when dealing with a permanently submerged boundary
do not equate to those found anywhere else in our world.
We have also seen however, that there was some degree
of inherent conflict involved in the evolution of the
coordinated OSB, as rightly suggested in the original
March 2015 article, regarding the relevance of various
boundary principles to a line of that kind, emanating from
differing perspectives upon the true nature and purpose
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of such a line. We can only hope that the utilization of
coordinates in the OSB cases will be properly appreciated
by those who will adjudicate boundaries in the future,
and that the very limited value of these cases as judicial
precedent will be recognized. Nonetheless, the rulings

of SCOTUS regarding boundary issues rooted in the
Submerged Lands Act have been both rational and
appropriate, as was wisely observed in the June and
November articles, being based upon sound application of
historically established boundary principles.

In conclusion, it must be acknowledged that the author
of the first in the series of 2015 articles focused on the OSB
deserves credit for presenting this matter to his fellow
professionals, and for the educational value cascading from
it we are all indebted to him. The author of the second
article must be credited for properly addressing the matter
at hand in historical context with genuine wisdom, and
for successfully taking a position directly contrary to that
of a professional colleague while maintaining complete
decorum in so doing. The author of the third article is
worthy of credit for astutely recognizing that this matter
provided a fine opportunity to emphasize the relevance
and significance of the boundary agreement concept,
which ranks among the most important, yet also the
most neglected, principles of law and equity. As Omar
Khayyam so wisely observed several centuries ago “the
moving finger writes, and all of our tears cannot wash
out a word of it”, reminding us that time is unmerciful to
those who neglect to act promptly, and that the urgencies
of today will invariably soon fade away, rapidly eclipsed by
other sources of urgency. Although some surveyors have
only recently taken notice of the arguably objectionable
manner in which Congress and SCOTUS have seen fit to
allow coordinate geometry to be leveraged for purposes of
boundary delineation and description, a well-established
body of precedent to that effect has now stood for many
years as a part of our boundary law and has thus become
well solidified. If ever there was any real opportunity
for the land surveying community to take some form of
action to prevent judicial approval of coordinate based
boundary control, that day has long passed. The best case
scenario going forward is now one in which the importance
of complete metadata, bringing enhanced certainty
to coordinated boundaries, may yet be successfully
communicated to our judiciary, thereby enhancing the
efficacy of boundary litigation that is yet to come.

Footnotes

1) The illustrious gentlemen who directly participated in
the public discussion relating to boundary establishment
that played out in 2015, by contributing material for
publication in printed form, listed in the order in which
their articles on this topic appeared, Mike Pallamary;,
Chuck Karayan and Evan Page, are all based in the west

and have all long been recognized as leaders of the land
surveying profession. Although their educational efforts
have been outstanding and should certainly be celebrated,
the primary purpose here is not to applaud their individual
achievements, or to compare and contrast the knowledge
possessed by each of them, the objective here is to
emphasize the benefit, in terms of educational value, that
all open dialog focused on advanced subject matter holds
for the land surveying profession collectively.

2) The full text of each of the articles referenced herein
can be readily obtained at www.amerisurv.com. Everyone
with an interest in such matters is encouraged to read these
articles, with high appreciation for both the expertise of the
authors, and their willingness to invest their valuable time
in the furtherance of professional education.

3) This 1947 SCOTUS decision (332 US 19) which was
dissented by 2 Justices, expressly denied the assertion, set
forth by California, that the primary value or significance
embodied in the OSB pertains to title or ownership of the
relevant portion of the ocean floor, and must therefore
be based upon the Equal Footing Doctrine. In so ruling,
SCOTUS stated “The crucial question ... is not merely ...
bare legal title ... the United States here asserts rights ...
transcending those of a mere property owner ... it
asserts ... power and dominion necessary to protect this
country ... also its capacity as a member of the family
of nations ... it asserts that ... constitutional responsibilities
require that it have ... control and use of the marginal sea
and the land under it.”. Thus SCOTUS clearly regarded the
OSB as fundamentally jurisdictional in nature, expressly
rejecting the suggestion that it should be treated as a
typical boundary between adjoining title holders. Quite
interestingly, this same judicial rationale or paradigm,
intermingling governmental authority or control over
water with the title status of bedlands in the course of
adjudication, has historically had, and still has today, a
profound impact upon American jurisprudence in the
realm of navigability litigation, but for now we must leave
that fascinating issue to be more deeply explored upon
another day.

4) The Submerged Lands Act was originally codified as
67 Stat 29, aka Public Law 31 in 1953. It was last amended
in 1986, under Title VIII of 100 Stat 82, aka Public Law
99-272, and since that time has been typically referenced
as 43 USC 1301, et seq. Interestingly, Congress actively
sought to nullify the 1947 SCOTUS ruling against
California prior to 1953, passing a bill to that effect which
was vetoed by President Truman during the final months
of his presidency. The election of President Eisenhower,
who was more inclined toward limiting federal rights
and jurisdiction, altered the balance of power in 1952
however, leading to the adoption of the Act in 1953, which
represented a major victory for the coastal states in the
land rights arena. The Act marked an economic triumph
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of very significant proportions, which signalized the rising
power of the coastal states, and of California in particular,
providing those states with a financial windfall, by shifting
a very substantial amount of revenue derived from oil and
gas extraction from federal control to state control. The full
text of this landmark Act can be readily obtained through
the web at no charge by means of a keyword search.

5) In 1960, just seven years after the arrival of the
Submerged Lands Act, the case of United States v Louisiana
(363 US 1) required SCOTUS to cogitate upon the
fundamental nature and purpose of the OSB, in the process
of adjudicating a dispute focused upon the interaction and
tension that existed between the plain language of the Act
and historically based popular notions regarding coastal
boundaries throughout the Gulf Coast region. In so doing,
SCOTUS observed that “A land boundary between two
states is an easily understood concept ... the concept of a
boundary in the sea, however, is a more elusive one. The
high seas ... are subject to the exclusive sovereignty of no
single nation ... however, a nation may extend its national
authority into the adjacent sea to a limited distance ... a
country is entitled to full territorial jurisdiction over a belt
of waters adjoining its coast ... however, this jurisdiction is
limited ... such a boundary ... confers rights more limited
than a land boundary”. Thus SCOTUS communicated the
view that determining the position of all ocean boundaries
of sovereign states and nations represents a distinct portion
of the spectrum of boundary law, since such boundaries
must be evaluated from a jurisdictional perspective and
must be governed accordingly.

6) The 1986 Submerged Lands Act amendment,
approving the use of coordinates as a means of defining
any portion of the OSB, was not merely a Congressional
directive, it actually signified Congressional acceptance
of an established judicial practice. By 1986, SCOTUS had
already adopted the use of coordinates as a valid means of
describing boundaries of the kind represented by the OSB,
viewing coordinates as a legitimate option for that purpose,
in the light of modern technological advances, which in the
eyes of the Court made coordinate geometry a reasonably
reliable tool, suitable for use in the identification of
boundaries. The 1975 SCOTUS decree in the case of United
States v Louisiana (422 US 13) provides an example of such
use of coordinates, in a manner that is directly comparable
to their role in the aforementioned 2014 SCOTUS decree.

7) The federal legislation which instituted and enabled
the well known but highly controversial “railbanking”
concept presents a particularly poignant example of
Congressional action which has been judicially confirmed
to constitute a compensable taking of private land rights
for a public purpose, applicable to multiple locations
nationwide. Numerous cases are available for further
reading on this topic, the 2012 Federal Claims Court case
of Thomas v United States (106 Fed Cl 467) which refers the

reader to numerous prior cases of the same nature, being
one particularly good recent example.

8) If controversy involving the exact location of the OSB
were to arise in the context of privately held land rights, any
such litigation would most likely result from the presence
of rights acquired by holders of leases, issued under either
state or federal authority. Land rights of lease holders
distinctly differ from those of fee title holders, since the
rights of lessees are wholly dependent upon the rights held
by the party or entity that issued the lease. Therefore, even
a dispute involving the rights held by one or more private
parties or corporations operating as lessees near the OSB
would not equate to a contest between typical holders of
private fee title, since such litigation could not proceed
without representation of the state and federal fee interests.

9) California suffered an overall defeat on this occasion,
but did not lose on every point, for example SCOTUS
agreed with California that Monterey Bay represented
inland water, and also agreed that the “line of ordinary
low water” along the mainland coast, referenced in the
1953 Act, was properly determined by utilizing only the
lower of the two daily low tides, rather than all of the low
tides, identifying that line as the “lower low water line”,
while recognizing that any such line is obviously subject
to continual fluctuation from natural causes. Like the
1947 SCOTUS ruling previously discussed herein, this
ruling was dissented by two Justices. The position taken
by the dissenters, along with many aspects of the majority
position, are not referenced here, in the interest of brevity.
Readers desiring more detailed information are encouraged
to review the full text of this case and the resulting decree
(381 US 139 & 382 US 448) as well as the others cited
herein, all of which are readily available to the public at no
charge through various internet sources.

10) An illustrated 14 page essay, entitled “Fixing
California’s Submerged Lands Act Boundary—A Federal-
State Success Story”, produced by the Bureau of Ocean
Energy Management, an agency within the US Department
of the Interior, dated 12/29/15, is feely available to all on
the web. This publication features a broad overview of
coastal boundary issues, providing important historical
context, along with detailed information about the role of
technology in the development and refinement of coastal
boundaries in the modern era, all of which is presented in
a format that can be readily appreciated by surveyors and
non-surveyors alike. o

The author, Brian Portwood, is a licensed professional land surveyot,
a federal employee, and the author of the Land Surveyor’s Guide to
the Supreme Court series of books, devoted to advanced professional
education focused upon effective conceptualization of the nexus and
interaction between title and boundary law.
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NSPS Spring Business Meeting Summary

B Bob Neathamer, NSPS Oregon Director

he NSPS Spring Business Meeting was held in
conjunction with the National Surveying, Mapping

and Geospatial Conference during the week of
March 14-18, 2016, in Washington DC at the Hilton in
Crystal City, Virginia. The location worked well and we had
a very successful and productive meeting.

On Monday, the conference consisted of many general
sessions along with the student competition and reception.

On Tuesday, the conference contained agency briefings and
a mock trial.

The NSPS business meeting kicked oft on Wednesday with
Capitol Hill Day, in which members from NSPS and MAPPS
brought issues to congress of mutual concern. We had four
new issues to pursue this year, due in part to the success of
seeing past issues move successfully through congress, as
observed by our public affairs consultant John Palatiello
and our lobbyist John Byrd. This year we had discussions on
the following topics with our congressional representatives:
Workforce Development, Private Sector Utilization, Flood
Insurance Reform & Modernization Act, and Ocean &
Coastal Mapping.

MAPPS representative James Anspach and I teamed
on behalf of PLSO, NSPS and M APPS. We met with
Congressman Greg Walden and his Legislative Assistant,
Kirby Garrett. We also met with Legislative Assistants,

Peter Narby, Erika Calderon and, Becca Ward from Senator
Jeff Merkley’s office; and Legislative Assistants, Malcom
McGeary and Ben Widness, from Senator Ron Wyden’s
office; discussing the four legislative issues.

In particular, workforce development is a new topic
of interest for our directors and the congress in general.
Congressional staff appeared to be well aware of the
topic and the State of Virginia, through its director Dave
Holland, brought a motion forward suggesting NSPS be
part of the discussion regarding where our future geospatial
professionals and surveyors will come from. Many secondary
education programs are struggling from the standpoint
of student enrollment and their ability to find qualified
candidates to run the programs. From a congressional
standpoint it may be much broader than that but they may
very well craft legislation that our situation will apply to.

The workforce meeting chaired by Dave Holland was very
well attended.

In the discussion with Representative Walden and
Legislative Assistants from Senators Merkley and Wyden
offices about the Private Sector Utilization, three points
were made: 1) Surveying, mapping and geospatial have
been identified as activities in which the government can
utilize the private sector to a greater extent. 2) There still is

a need and role for government in surveying, mapping and
geospatial activities. 3) The Freedom From Government
Competition Act HR 2044 introduced by John J. “Jimmy
Duncan (TN) and S. 1116 by Senator John Thune (SD) strikes
the needed balance by applying the “Yellow Pages” test, a
simple test that has been applied by Mayors and Governors,
both Democrat and Republican, that says if there are private
companies to be found in the Yellow Pages providing
products or services in the commercial market that the
government is also providing, then the product or service
should be subject to market competition to provide a better
value to the taxpayer.

In the discussion with the office of Congressman Walden
and Legislative Assistants from Senators Merkley and Wyden
about the Flood Insurance Reform & Modernization Act,
five points were made: 1) Improved surveying and mapping
data will provide more accuracy and solvency in the National
Flood Insurance Program (NFIP) allowing FEMA to offer
fairer premiums for homeowners. 2) The National Flood
Insurance Program has a debt of $24 billion dollars. 3)
Elevation data from USGS flood maps is on average 35 years
old. 4) Current flood maps lack an inventory of structures
and accurate data. 5) As Congress considers reauthorization
of NFIP, NSPS and MAPPS recommend several technical
reforms to the flood maps to help increase accuracy, such as
3DEP (LiDAR/elevation data), structures inventory, address/
parcel data, and streamflow information.

The Ocean & Costal Mapping discussion with
Representative Walden and Legislative Assistants from
Senators Merkley and Wyden’s offices contained four points.
1) The “Digital Coast” is a geospatially enabled project
with NOAA to improve coordination and support work
with stakeholders for coastal mapping and management
activities while providing accurate geospatial data to end
users. 2) S. 2325 was introduced by Senators Baldwin (WT)
and Murkowski (AK); Representative Ruppersberger (MD)
and Young (AK) will soon introduce a companion bill. 3)
The Hydrographic Services Improvement Act (HSIA) is
a reauthorization and reform bill for NOA A’s navigation-
related hydrographic surveys and nautical charting program,
benefitting the harbors and ports of America, where a
majority of exports, trade and commerce occurs. 4) It is H.R.
2743 introduced by Representative Young (AK) and S. 2206
by Senator Sullivan (AK).

All the proposed legislation contains business
opportunities for land surveyors.

» continues on next page »
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Two subjects under old business that I feel we should
convey to our membership:

« NSPS needs a champion(s) for the ALTA Certification
Program to take the reins and move the program
forward. Gary Kent is supportive of the idea, but looking
for other leadership to make it happen. If any members
feel strongly about the program, please let me know and
consider stepping forward to help make it happen.

o NSPS is continuing to pursue having a joint meeting
with FIG in 2022. Sites for consideration may include
Orlando, New Orleans or Washington D.C.—stay tuned
for further development.

The following is a list of new initiatives and observations
from our spring meetings:

o First and foremost, a warm welcome is extended to our
fellow surveyors in West Virginia who recently voted
themselves into the 100% membership program. John
Green (a past WVSPS President) sat in for Jared Wilson
who will serve as their first NSPS Director. I hope John
found our spring meeting engaging and worthwhile!

« If NSPS hadn’t welcomed West Virginia into the fold
first, the Young Surveyors would have been front and
center. NSPS will have a signed MOU with the Young
Surveyors shortly and they will have a non-voting seat on
the NSPS Board of Directors. The Young Surveyors are
an inspiring group of individuals that are involved in the
workings of NSPS.

o NSPS had nine teams competing in the student
competition. Congratulations to our winners: The
University of Akron (4 year) and Dunwoody College of
Technology (2 year)

« The Geodetic Certification committee is pressing
forward. Many members may have seen the American
Association for Geodetic Surveying (AAGS), Geodetic
Certification Program online poll requesting input from
our fellow surveyors across the country; if not, please
seek it out and complete it. Dave Doyle with AAGS
offered that they want to make a concerted effort to
obtain professional input and support versus relying
on recommendations from an academic panel. From
my point of view, it appears to be a thoughtful and
commendable approach.

o NGS 2022 Datum - Model Law. NSPS continues to work
with National Geodetic Survey (NGS) on templates we
can provide the states to use in crafting legislation to
recognize the new datums.

« NSPS is working on a white paper to share with our state
associations to support professional licensing. NSPS
is aware of a tangible force within federal and local
governments that seeks to eliminate licensing, referring
to it as an impediment to work force development and
our economy.

o NSPS will develop “Best Practices Guidelines” which

our membership can follow to help ensure Federal Trade
Commission (FTC) compliance. I will provide copies to
PLSO membership when they become available.

o Our Joint Government Affairs Committee will pursue
having the geospatial (or Geomatics) field included as a
STEM discipline (Science, Technology, Engineering and
Mathematics). This classification would open up sources
of funding for grants, scholarships and tax credits
targeted towards STEM majors

 NSPS will craft a letter to the National Association of
Realtors requesting that specific language be inserted
in their Code of Ethics and Standards of Practice to
the effect that they will not engage in activities that
constitute unauthorized practice of land surveying —
such as suggesting to their clients where their boundaries
are, or what constitutes a legal property corner
monument.

« The NSPS Public Relations Committee presented
two awards. The first went to The Texas Society of
Professional Surveyors for a flyer and website they put
together for educating youth about land surveying.

o The second was a humanitarian award given to the
Illinois Professional Land Surveyors Association for a
joint effort between the Northeast Chapter of IPLSA
and The Northern Illinois University’s Geomatics
program to survey an area wiped out by a tornado,
replacing monumentation and documenting existing
infrastructure.

The information contained herein is what I believe would
be of interest to Oregon surveyors. When available, the
official meeting minutes may contain more information of
interest to Oregon surveyors.

The NSPS staff did a great job in preparing for and
administering this meeting. Many thanks to the NSPS staff
for all of their efforts. o
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Brian Portwood, Winner of “Article of the Year, 2015,
Answers Some Tough Questions

posed a handful of questions for the membership to

consider when envisioning the association’s future. This
issue features Portwood’s thoughtful response:
“Aimee, I think you are right that it’s necessary to be open
to change, as your article suggests. 'm not sure that the
fundamental structure of PLSO needs to change, but certainly
any organization like PLSO should be adaptable, and like you,
I would not place any limits on the possible extent to which
the organization could be changed, if the members decide
that some form of change is necessary, as a new generation
gradually takes over control of the organization. With that in
mind, I will offer some responses to your questions.”
What would be the right questions for PLSO (to ask if it had
to reinvent itself)?
I think the real question here is what makes surveyors chose to
become a PLSO member, or choose not to do so. I believe the
typical surveyor just sees membership as a basic professional
obligation, the benefits are nice but they are not of much real
significance, so those who choose not to join are simply those
who have a lower sense of professional obligation. One thing
that could convince more surveyors to join would be seeing
PLSO demonstrate that it can produce real financial benefit
for the profession. So the question I would suggest that you ask
is—what can PLSO do to support the overall workload of the
surveying profession, by promoting the creation of more land
surveyor jobs? (My answer to that question would be for PLSO
to engage upon an intensive effort, in collaboration with other
professions, to educate key leaders of those other professions
about the value of survey work.)
What is the role upcoming members want PLSO to play in
their career?
You are right that part of the value of PLSO is providing
members with useful resources. So I agree that you should ask
the young surveyors what resources they consider to be most
important, or find to be most useful, and then focus PLSO on
providing those resources.

In the last issue PLSO Executive Secretary Aimee McAuliffe

How do upcoming members want to receive information?
This is an ironic question, because surveying has always been
a profession populated by infamously poor communicators.
The surveying profession has historically attracted people
who are good at producing technical products, but are not
good communicators, with a handful of exceptions of course.
I would suggest one mission you might take on would be to
try to convince the current generation of young surveyors that
they need to focus upon developing better communication
skills than those which the current generation of older
surveyors has demonstrated. The means of communication
they use to do this will answer your question about how PLSO
can best communicate with them.

Do upcoming members want to attend local chapter
meetings? If so, what will it take to get them there?

This is a problem nationwide, many chapters in other states
have died, or they now exist in name only, since they rarely if
ever hold any meetings. As a member of the older generation,
age 58, I can tell you that such meetings are viewed as little
more than useless chit chat and beer drinking sessions by
many surveyors. There are typically only a very few surveyors
in any given region who see any real value in such meetings,
and they struggle to get any meaningful input from others

at the meetings they hold. If such meetings are to continue,
and are going to hold any real value to the land surveying
profession, the members of the younger generation will need
to make a commitment to focus on using the meetings as a
support platform for serious professional accomplishments,
rather than allowing them to be nothing more than mutual
back slapping sessions.

What do members want out of volunteer roles?

You are exactly right that the definition of community in our
country has changed dramatically. The typical surveyor was
an important and generally well respected central figure in
his community a century ago, because people could see him
at work on a daily basis, and they understood exactly what he
did for them, but the importance of the surveyor has steadily
diminished, in the perception of the public, as the role of

the surveyor has become virtually invisible to the typical
citizen. This is a core problem for our profession, which we
have neglected to adequately address, so the public is now
largely clueless about what we do, and naturally that makes
them highly uncertain about the value we provide, since they
are largely unaware of our participation behind the scenes of
virtually every project involving land development. Engaging
in volunteer work of any kind is fine of course, but it will

not fix this problem, what’s needed is for the land surveying
profession to obtain the support of other respected professions
in educating the public about the important contribution

to our society that is made by surveyors. In other words,
surveyors can spend all day long telling people that surveying
is important, but the public will only view such efforts as
hollow self-promotion, targeted only at enriching surveyors.
We need key members of other leading professions to join us
in publicly promoting the importance of survey work, so we
should be focusing our efforts on forming mutually beneficial
collaborative relationships with them, and convincing them
that the land surveying profession is worthy of their open and
vociferous support. Only when they hear respected leaders

of other professions confirming the importance of survey
work will the general public come to realize that surveyors
still have a highly valuable and multi-faceted role to play in
our society. e
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The Lost Surveyor - ..

Question:

This US Coast & Geodetic Survey and State Survey Station
Q207 is located on one of Oregon’s oldest University
Campuses. Founded in 1849, this university may be the
second oldest institution continuously operating in the State
of Oregon. Can you name the campus?

Answer:

Station Q207 was set in 1934 in the base of a petrified
stump monument. The stump monument was erected by
the Pacific University Class of 1867 and memorializes the
location of a log building which was the first home of Pacific
University in Forest Grove, Oregon. Old College Hall stands
nearby (Photo 3). The Old College Hall building was erected
in 1850 and has been moved several times over the years.
It currently resides on the southwest corner of the Pacific
University campus. According to the university webpage,

it is one of the oldest educational buildings west of the
Mississippi River that is still in use today. o

o S

Petrified Stump memorial with Station Q207 in the northeast corner of the base
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HOFLAND SURVEY MONUMENTS
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Stainless ¢ Aluminum ¢ Brass ° Iron * Copper

RICHARD HOFLAND
503.320.2685
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145 W. MAIN STREET
YAMHILL, OR 97148

1.800.721.1916
www.deainc.com
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2016 PLSO Board & Committee Chairs

CHAIR LEE MYERS
541-894-2264 | leemyers@oregontrail.net

CHAIR-ELECT pDAvVID WILLIAMS
541-389-9351 | davew@hwa-inc.org

PAST CHAIR JOHN THATCHER
503-780-0788 | johnsue648@gmail.com

EXECUTIVE SECRETARY AIMEE McAULIFFE
503-303-1472 | execdirector@plso.org
www.linkedin.com/in/amcauliffe

PLSO OFFICE

PO Box 230548

Tigard, OR 97281

PHONE  503-303-1472
TOLL FREE 844-284-5496
FAX 503-303-1472
EMAIL office@plso.org
WEB www.plso.org

The State Board of Directors is made up of the PLSO Chair, Chair-Elect,
Past Chair, and each of the Chapter Presidents and Presidents-elect.

CHAPTER OFFICERS

Central President Brian Reeves breeves@surveyingunlimited.com
President-elect JT Haglund jtaylorhaglund@gmail.com
I Secretary/Treasurer  Kevin Samuel kevin_r_samuel@yahoo.com
Mid-west  President Donn Rowe donnrowe@msn.com
2 President-elect Lloyd Tolbert lloyd@tolbertassociates.com
Secretary/Treasurer  Brent Bacon brent.bacon@eweb.org
Pioneer President Mike Rademacher miker@compass-landsurveyors.com
3 President-elect TBD
Secretary/Treasurer  Vincent Logan vincent.logan@portofportland.com
Rogue River President John Voorheis johnvoorheis@grantspass.com

A

President-elect

Shawn Kampman shawn@polarissurvey.com

Secretary/Treasurer Joseph Hall halljh@jacksoncounty.org
South Central President Mason Marker mason.marker@oit.edu
5 President-elect TBD
Secretary/Treasurer  Rhonda Costin costin.rhonda@gmail.com
Sputhwest  President John Minor johnminor3537@gmail.com
E President-elect Mark Hoye mhoye@campbellglobal.com
Secretary/Treasurer Jerry Estabrook  estabrooklandsurveying@yahoo.com
Umpgua President Brent Knapp knapp@ieengineering.com
7 President-elect Adam DeGroot adam.degroot@btsengineering.com
Secretary/Treasurer  Weston Addington waddington@Lrtco.com
Willamette  President Daren Cone daren.l.cone@oregon.gov
8 President-elect Kyle Latimer latimerky@gmail.com
Secretary/Treasurer  Paul Kowalczyk — paulk@pdgnw.com
Blue Mountain President Rod Lewis lewis.survey@frontier.com
H President-elect TBD
Secretary/Treasurer  Lance King lance@ck3llc.net
AFFILATEOWITH €350 WHPS

NSPS

Join us on Facebook: Professional Land Surveyors of Oregon

Linked T} Join the PLSO group: www.linkedin.com

25 Follow us at: www.twitter.com/ORLandSurveyors

COMMITTEE CHAIRS
AWARDS

John Voorheis
johnvoorheis@grantspass.com

BYLAWS/CONSTITUTION

Brent Bacon, brent.bacon@eweb.org

CONFERENCE
Jered McGrath
mcgrathjered@hotmail.com

EDUCATIONAL GOALS & ACTIONS (EGAC)

Lee Spurgeon, lee@townshipsurveys.com

FINANCIALS
Gary Johnston, garyjohn@wildblue.net
GEOCACHE

Open Position

GPS USERS GROUP

Dave Wellman
dave@wellmansurveying.com

HISTORIAN

Paul Galli, gallip@co.cowlitz.wa.us

LEGISLATIVE
Dave Williams
davew@hwa-inc.org

MEMBERSHIP

Gary Anderson
ganderson@westlakeconsultants.com

NSPS, OREGON GOVERNOR

Bob Neathamer, bob@neathamer.com

OACES LIAISON
Scott Freshwaters
sfreshwaters@chamberscable.com

THE DREGON SURVEYOR

Greg Crites, gac@deainc.com

PROFESSIONAL PRACTICES

Bob Neathamer, bob@neathamer.com

SCHOLARSHIP
Ben Stacy, bstacy001@hotmail.com

STRATEGIC PLAN
Gary Johnston, garyjohn@wildblue.net

TRIG-STAR

Open Position

TWIST

Tim Kent, takent@comcast.net

WESTFED
John Thatcher, johnsue648@gmail.com
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WE TRAIN & SUPPORT WE RENT & REPAIR

STATE-OF-THE-ART TRAINING LOCAL ONSITE REPAIRS

CENTERS REPAIR TECHNICIANS AVERAGE 20
CUSTOMIZED ONSITE CLASSES YEARS’ EXPERIENCE

LOCAL TECHNICAL SPECIALISTS REPAIR LOANERS FOR QUALIFIED
FIELD CONTROLLERS CUSTOMERS

AUTODESK SOFTWARE ®* S1 MILLION IN RENTAL INVENTORY
MAGNET OFFICE SOFTWARE e RENTAL PURCHASE OPTION
ROBOTIC TOTAL STATIONS

GPS/GNSS

Portland (800) 247-1927 | Seattle (800) 558-5368 | info@theppigroup.com






